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Janet C. Kern 
2263 Santa Clara Avenue      
Alameda, CA 94501   
jkern@alamedacityattorney.org 
 
via email 
 
January 4, 2018 
 
Re: AB 2844 Has No Bearing on Alameda’s Sister City Resolution  
 
Dear Ms. Kern, 
 
We write in response to inaccurate assertions by the Israeli deputy consul general that the City of 
Alameda would run afoul of state law by establishing a sister city relationship with the 
Palestinian village of Wadi Foquin. In short, the law cited by the deputy consul has no bearing 
on the sister city resolution. A detailed explanation follows. 
 
In response to unspecified outreach by Alameda Mayor Trish Spencer, Israeli Deputy Consul 
General Ravit Baer wrote an email arguing, among other things, that  
 

since the [sister city] proposal is promoted by self declared BDS (A movement 
calling for the boycott, divestment and sanctions against Israel) activists, we can 
assume that the sister city agreement will be used to promote BDS activity in the 
future, under municipal hospices. This might even be against California law, and I 
would direct you to California bill 2844 
(https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201520160A
B2844)1 

 
Because the email was sent the same day the City Council was scheduled to consider the sister 
city resolution, city staff did not have an opportunity to investigate the deputy consul’s legal 
claim.2 However, staff was sufficiently alarmed by the claim to indefinitely delay consideration 
of the resolution to allow time to evaluate the claim and make any necessary amendments. 
 
The law cited by the deputy consul, California Assembly Bill 2844, which is enacted at Public 
Contract Code § 2010 (PCC § 2010), requires entities seeking state agency contracts of $100,000 
or more to certify that they are in compliance with the Unruh Civil Rights Act and the California 
Fair Employment and Housing Act and that any policy they have against a sovereign nation or 
peoples is not used to discriminate in violation of those acts. 

                                                      
1 Email from Israeli Deputy Consul Ravit Baer to Alameda Mayor Trish Spencer, Subject: Wadi Fouqin, Dec. 5, 
2017 (attached). 
2 See City of Alameda, Regular Meeting of the City Council, Dec. 5, 2017, video at 
http://alameda.granicus.com/MediaPlayer.php?view_id=6&clip_id=2087. 
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There are numerous reasons why the resolution does not run afoul of this law: 
 

The memorandum of understanding authorized by the sister city resolution is not a 
contract with a state agency of $100,000 or more.  

 
The MOU is between the City of Alameda and the village of Wadi Foquin.3  It does not involve 
any state agencies. The MOU calls for promoting friendly exchanges and the development of 
people-to-people relationships. It is not a financial agreement with the village of Wadi Foquin. 
Even if the MOU were amended to require the city to spend the entire annual budget of 
Alameda’s Sister Cities program ($10,000) on exchanges with Wadi Foquin for the entire five-
year term of the MOU, the total amount of the contract would be half of PCC § 2010’s $100,000 
threshold. 
 

Even if the resolution fell within the purview of PCC § 2010, Rev. Michael Yoshii’s 
personal support for boycotts in support of Palestinian rights is not relevant to the 
proposed sister city relationship. 

 
The MOU is an agreement between the mayors of Alameda and Wadi Foquin. While Rev. 
Yoshii has been instrumental in establishing connections between Alameda residents and the 
village of Wadi Foquin, he is not a signatory of the MOU. Neither he nor his church is 
referenced in the MOU. The terms of the relationship are to be laid out by the City Council and 
its designee, the Alameda Sister City Association.  
 

In any event, boycotts to protest injustice and effect political change are 
constitutionally protected and would not violate PCC § 2010. 

 
The U.S. Supreme Court has long held that boycotts to bring about political, economic or social 
change – like boycotts for Palestinian rights – are protected by the First Amendment.4 It would 
violate the Constitution to attempt to ban or penalize such measures, or to condition the granting 
of a state benefit – such as a contract – on waiving this or any constitutional right.5 
 
Boycott is a tactic meant to achieve freedom, justice and equality for Palestinians, adopted by 
human rights advocates around the world following a call by some 170 civil society 
organizations in Palestine. 6 Palestinian civil society has called for non-violent “boycott, 
divestment and sanctions” (BDS) campaigns to protest Israeli government policies and violations 
of international law. BDS campaigns do not target individuals based on religion, national origin 
or any other protected classification. Rather, BDS campaigns target companies and institutions 
based on their conduct that facilitates and profits from Israel’s human rights violations. 
 

                                                      
3 See City of Alameda - File #: 2017-4867, Exhibit 1, Dec. 5, 2017, 
https://alameda.legistar.com/LegislationDetail.aspx?ID=3210359&GUID=D8F359AC-FA97-47D0-8383-
3861253AD12C&Options=&Search=&FullText=1. 
4 See NAACP v. Claiborne Hardware Co., 458 U.S. 886, 909–912 (1982).  
5 See Rutan v. Republican Party of Illinois, 497 U.S. 62 (1990); O’Hare Truck Service Inc. v. City of Northlake, 518 
U.S. 712 (1996). 
6 For more information about the Boycott, Divestment and Sanctions Movement, visit www.bdsmovement.net. 
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The delays and questions surrounding the sister city resolution reflect the 
unconstitutional intent of the initial authors of AB 2844.  

 
In early versions, AB 2844 was called the “California Combating Boycott, Divestment and 
Sanctions of Israel Act” and would have required the state to blacklist and impose a public-
contract ban against any entity that supported boycotts of Israel.7 The bill was rewritten several 
times after thousands of people across the state protested and the California State Assembly’s 
own legal experts concluded that it would have unconstitutionally punished political speech.8 
The final version ostensibly bars “discrimination” – though only as was already addressed by 
existing law – but the author and sponsors of the bill have continued to claim, falsely, that it 
prohibits state contracting with companies that boycott Israel.9 This is particularly ironic in that 
the movement for Palestinian rights is not motivated by discrimination, but seeks to end 
discrimination. 
 
Meanwhile, as opponents warned in California, Israel-aligned groups have broadcast their intent 
to use the law to chill protected speech in the form of boycotts for Palestinian rights.10 Worse, 
the Israeli government is now using the law as an obstacle to prevent person-to-person 
relationships between Alamedans and Palestinians.  
 
This chilling effect is evident in the outcome of the December 5 City Council meeting. The 
Council declined to hear from residents present at the meeting, to hold a thoughtful debate, or to 
pass the resolution on the consent calendar like other sister city resolutions.11 Instead, a vague 
and inaccurate legal threat from Israel’s deputy consul shut down any consideration of the 
resolution until some indefinite future date.   
 
 
 

                                                      
7 See California Legislative Information, AB-2844 Public contracts: discrimination (2015-2016), 
https://leginfo.legislature.ca.gov/faces/billVersionsCompareClient.xhtml?bill_id=201520160AB2844&cversion=20
150AB284497AMD.  
8 See Bill Analysis, Assembly Committee on Judiciary, April 19, 2016, http://www.leginfo.ca.gov/pub/15-
16/bill/asm/ab_2801-2850/ab_2844_cfa_20160417_192827_asm_comm.html  (“As noted in the analysis, the bill in 
print raises serious and perhaps insurmountable First Amendment concerns.  Most notably, it offers a clear 
illustration of the ‘unconstitutional conditions’ doctrine, which holds that a government may not condition a 
government benefit on the recipient’s willingness to forgo a constitutional right, and its corollary, that government 
cannot deny a benefit to penalize a person for exercising a constitutional right.”). 
9 See, e.g., Press Release, Governor Signs Measure to Counter Discriminatory Boycotts of Israel, Assemblymember 
Richard Bloom, Sept. 25, 2016, https://a50.asmdc.org/press-release/governor-signs-measure-counter-discriminatory-
boycotts-israel. The press release claims that under the law, companies contracting with the state “cannot have a 
policy against any sovereign nation or peoples recognized by the government of the United States, including, but not 
limited to, the nation and people of Israel,” but it leaves off qualifying language that limits this prohibition to 
policies that violate the Unruh Civil Rights Act and the California Fair Employment and Housing Act. 
10 See, e.g., Eitan Arom, California’s Senate passes bill targeting Israel boycotts, Jewish Journal, Aug. 24, 2016, 
http://www.jewishjournal.com/california/article/californias_senate_passes_bill_targeting_israel_boycotts  (“‘Now 
we have another tool in our toolbox’ in the fight against BDS, said Shawn Evenhaim, chairman of the Israeli-
American Coalition for Action (IAX), which has led the move to pass AB 2844.”). 
11 See Minutes of the Regular City Council Meeting Tuesday- -June 20, 2017, 
https://alameda.legistar.com/View.ashx?M=M&ID=521129&GUID=F892C6C7-C3E4-4C86-9DC2-
52DDF99E7654. 

https://leginfo.legislature.ca.gov/faces/billVersionsCompareClient.xhtml?bill_id=201520160AB2844&cversion=20150AB284497AMD
https://leginfo.legislature.ca.gov/faces/billVersionsCompareClient.xhtml?bill_id=201520160AB2844&cversion=20150AB284497AMD
http://www.leginfo.ca.gov/pub/15-16/bill/asm/ab_2801-2850/ab_2844_cfa_20160417_192827_asm_comm.html
http://www.leginfo.ca.gov/pub/15-16/bill/asm/ab_2801-2850/ab_2844_cfa_20160417_192827_asm_comm.html
https://a50.asmdc.org/press-release/governor-signs-measure-counter-discriminatory-boycotts-israel
https://a50.asmdc.org/press-release/governor-signs-measure-counter-discriminatory-boycotts-israel
http://www.jewishjournal.com/california/article/californias_senate_passes_bill_targeting_israel_boycotts
https://alameda.legistar.com/View.ashx?M=M&ID=521129&GUID=F892C6C7-C3E4-4C86-9DC2-52DDF99E7654
https://alameda.legistar.com/View.ashx?M=M&ID=521129&GUID=F892C6C7-C3E4-4C86-9DC2-52DDF99E7654
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This is part of a broader effort to chill support for Palestinian rights.  
 
Last October, in the wake of one of the costliest natural disasters to hit this country, the city of 
Dickinson, Texas, included a provision in its hurricane relief grant application requiring 
homeowners to promise not to boycott Israel as a condition for receiving aid.12 The condition 
prompted widespread criticism. When approached for comment, Dickinson city officials 
explained that they were simply complying with Texas’s anti-BDS law passed earlier that year. 
As outrage over the requirement grew, the author of the Texas law brushed it off as a “simple 
misunderstanding.” The city council responded to the outcry from local residents and legal 
experts by rescinding the requirement.13 But the end result was exactly what has happened here: 
an atmosphere of uncertainty and confusion scared away justice-oriented Americans from 
political, economic and cultural activity that supports Palestinians.  
 
Bills akin to the original versions of AB 2844 have been passed not only in Texas but in a 
number of other states, typically rushed through before free speech advocates could mobilize to 
oppose their unconstitutionality. In two states so far, Kansas and Arizona, the ACLU has filed 
suit to overturn them. Any effort to restrict protected speech in California would surely face 
similar challenge. 
 
We urge you to disregard the baseless legal threat referencing an inapplicable law. Such a threat 
should not prevent the City of Alameda from encouraging its residents to play an active role in 
the global community and continue support for important causes like the sustainability of daily 
life in the village of Wadi Foquin.  
 
We would be happy to discuss any questions or comments you may have. You can reach 
Palestine Legal via email at zkhalili@palestinelegal.org or by phone at (510) 246-7321.  
 
Sincerely, 
 
 
 
 

    
 
 

Zoha Khalili    David L. Mandel  
Staff Attorney, Palestine Legal  National Lawyers Guild, International Committee 

 
 
 
 

                                                      
12 See Merrit Kennedy, Need Hurricane Aid? In One Texas City, If You Boycott Israel, You May Be Out Of Luck, 
NPR, Oct. 20, 2017, https://www.npr.org/sections/thetwo-way/2017/10/20/559070267/need-hurricane-aid-in-one-
texas-city-if-you-boycott-israel-you-may-be-out-of-luc.  
13 See Marissa Barnett, Dickinson council removes Israel pledge from relief applications, The Daily News, Oct. 25, 
2017, http://www.galvnews.com/news/article_735de67f-05e8-5de4-b312-781550948cfe.html. 

mailto:zkhalili@palestinelegal.org
https://www.npr.org/sections/thetwo-way/2017/10/20/559070267/need-hurricane-aid-in-one-texas-city-if-you-boycott-israel-you-may-be-out-of-luc
https://www.npr.org/sections/thetwo-way/2017/10/20/559070267/need-hurricane-aid-in-one-texas-city-if-you-boycott-israel-you-may-be-out-of-luc
http://www.galvnews.com/news/article_735de67f-05e8-5de4-b312-781550948cfe.html
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LARA WEISIGER

From: Trish Spencer
Sent: Tuesday, December 05, 2017 12:29 PM
To: LARA WEISIGER
Cc: Jill Keimach; DEBBIE POTTER; Lois Butler
Subject: Fwd: Wadi Fouqin

 

From: Dcm -Consulate General of Israel - San Francisco 
Sent: Tuesday, December 5, 11:49 AM 
Subject: Wadi Fouqin 
To: Trish Spencer 
Cc: Consul General- Consulate General of Israel - San Francisco, Community -  Consulate General of Israel - 
San Francisco, Academic - Consulate General of Israel - San Francisco 
 
 

Dear Mayor Herrera Spencer,  
It is a pleasure to e-meet you, and I hope we can meet in person soon. 
Thank you for reaching out to us about the topic of Wadi Fouqin, and explore about our 
approach to the matter. Here are some points that I believe should be considered by the city of 
Alameda before deciding on the matter: 
1. Wadi fouqin is a tiny Palestinian village of around 1,000 people. The village has some zoning 
claims that go back many years and have been and still are considered by judicial authorities in 
Israel (you can see below some information on the matter). 
2. In reality, this village has become in the last few years “the poster village” of anti-Israeli 
propaganda. A narrative of zoning claims is promoted by groups around the world. In our view, 
this narrative is shallow, fraudulent and deliberately misleading.  
3. It seems to us that judging by the community activists promoting the sister city agreement, 
and our knowledge of the matter, that the reasoning behind creating the sister city, has nothing 
to do with actual exchange, but it will be used only for political purposes, in order to promote a 
political agenda. 
4. It is obviously for the city of Alameda to determine its policy, but the middle east peace 
process is a topic of great complexity and nuances, and the US itself has a policy towards it. 
The city of Alameda should ask itself weather it needs to act in a manner that reflects a very 
clear political view in support of one side, one narrative. Is it the goal of municipalities to take 
stand on international affairs?. This topic is extremely complex, and I feel that the discussion at 
city level is not knowledgeable enough to bring about a good decision making.  
5. Further, since the proposal is promoted by self declared BDS (A movement calling for the 
boycott, divestment and sanctions against Israel) activists, we can assume that the sister city 
agreement will be used to promote BDS activity in the future, under municipal hospices. This 
might even be against California law, and I would direct you to California bill 2844 
(https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201520160AB2844) 
6. Another issue that is worth considering is that BDS activity many times contains antisemite 
Components, and many times creates an atmosphere that is hostile to jews. This is something 
that is probably the most disturbing to us, and we worry when municipal bodies are uses in that 
manner. 

I hope these points will help when discussion the matter this evening. 
All the best, 
Ravit Baer, 
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Deputy Consul General 
 
 
 

  
We understand that you’ve recently heard from residents of the Wadi 
Foquin Village. We are glad you’re interested in our region, and we would 
like to add additional context to the narrative presented to you. In all 
matters regarding the contested area near Wadi Foquin, the Israeli 
government’s involvement there was to enforce the law whenever and 
wherever it was violated. Even if you consider this to be disputed land you 
must recognize the need for law and order and all activity by Israeli forces 
in that area was carried out in order to uphold the law. 
In September 2014, a 1000 Dunam (245 Acres) near the Wadi Foquin village, 
but outside its borders and without no known private ownership, was 
declared Israeli State Land after a thorough examination of the area using 
satellite imagery—a process which is used commonly to determine 
borders. After any such declaration, those who wish to protest have the 
option to submit an appeal for review. Such appeals for this plot of land 
have been submitted and are under legal deliberation at this time. 
Residents of Wadi Foquin bypassed the legal appeal process and 
proceeded to illegally plant saplings in that plot of land. To make room for 
these saplings, the residents uprooted and destroyed 70 old oak trees 
which were part of the natural landscape and are considered a protected 
species making them illegal to destroy. Israeli law enforcement 
understandably became involved after these incidents which violated 
multiple laws. 
Furthermore, the soccer field erected near Wadi Foquin was built at a time 
when an injunction against any such construction was in effect. 
Additionally, the land selected by Wadi Foquin residents for this soccer 
field is over a kilometer away from the village and outside the approved 
and established boundaries of the village. 
This declaration of state land was applied to land which was raw, 
unprocessed, and uncultivated. There are no known documents to support 
ownership claims of the land by the residents of Wadi Foquin. While Israel 
is acting within the law, the residents of Wadi Foquin are violating it. Again, 
there is an ongoing appeal process. If that process determines that the 
land belongs to Wadi Foquin then they will be able to plant saplings and 
build a soccer field there. The Israeli government simply requests that the 
residents of Wadi Foquin act within the boundaries of the law. 
Unfortunately, the residents of this village are constantly being used by 
their leader to create provocations towards the Israeli authorities. No 
international law can allow this uninhibited breach of any law.  
  

 
Ravit Baer 
Deputy Consul General 

Sent from my iPhone 
 


	Janet C. Kern
	This is part of a broader effort to chill support for Palestinian rights.

