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Attorney for GARY ALLEN JOHNSON

SUPERIOR COURT OF CALIFORNIA

COUNTY OF SANTA CRUZ

THE PEOPLE OF THE STATE OF CALIFORNIA, GCase No. MEndTg
DEFENDANT'S DEMURRUR TO

Plaintiffs, FIRST AMENDED COMPLAINT
Vs, Dgte: Eeb: 3. Iy
GARY ALLEN JOHNSON, L
ept: 2
Defendant. /

Defendant GARY ALLEN JOHNSON demurs to the First Amended
Complaint herein upon the ground that Penal Code sec. 647(e) is
unconstitutional on its face. Notice is hereby given that this
demurrer will be heard at 9:00 A.M. on February 3, 2012 in Dept.

The points and authorities Defendant will rely on, and the
statement of the Defendant, are set out in and attached to the

within letter brief to Judge John Gallagher.
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Dated: January 19, 2012

Ed Frey, Attorney;for the Defendant
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January 19, 2012

Dear John,

In June of 2011 you sentenced my client, Gary Johnson,
to six months in jail for merely sleeping in front of the
Courthouse and City Hall. Your handling of that case and the
law you relied on demonstrate beyond all doubt our judicial
system lacks zll legitimacy, and that its actual function is
to protect the powerful forces of finance and commerce in
upholding an oppressive status quo.

You heard clear evidence showing Mr, Johnson's intent
was to exercise his right to protest against government treat-
ment of the homeless. You heard clear evidence showing that
his sleeping activity took place only during the hours of
8:00 P.M. and 8:00 A.M. and did not Interfere in any way with
anyone else,

I pointed out te you that the U.S. Supreme Court has
stated that outdoor camping could be a valid form of protest
activity. You admitted that the Courthouse is a public forum
that by tradition is used for protests and other political
expression. Despite all this you denied our contention that
Mr. Jehnson's activities were lawful activities protected by
the First Amendment.

You also heard clear evidence that there are only about
200 shelter beds available in this county, but that there are
over 2,000 homeless people living here.

You admitted that sleep deprivation attacks one's mental
and physical health. You also heard proof that our peace officers
are dispatched in the middle of the night to breach the peace
by waking up people, threatening them with jail and ordering
them to move on and take their belongings with them, thus
kicking people when they are down and out.
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I reminded you that when you were installed as a judge
you said to the gathering during the ceremony that the most
important rule in life is to show respect to other people. Your
rejection of all our constitutional defenses demonstrates that
the present judicial system suffers from the same affliction
most other established institutions suffer from -- ethical
blockage: You are simply incapable of digesting, processing and
applying basic human ethics to your work. You summarily disre-
garded our argument that the Universal Declaration of Human
Rights requires that all people be treated with equal dignity
and respect,

You rejected our Due Process arguments that the lodging
statute is so vague that citizens and the police are unable to
figure out what is ‘legal and what is not legal, but you later
decided that the members of the jury needed to receive your
personal opinion as to what the statute means, because otherwise
they would not be able to apply it te Mr. Johnson's "crime".
You told them that lodging means sleeping, even though that is
not what the statute says, thus forcing the jury to find
Mr. Jeohnson guilty,

Further, I pointed out to you that the authors of the
Bill Of Rights agreed it would be impractical to try to specif-
Ically 1list every obvious right retained by the People (the
righit te Breathe, the right to eat, the right to blink one's
eyes, and so on), so they stated in the Ninth Amendment that
"The enumeration in the Constitution of certain rights shall
not be construed to deny or disparage others retained by the
‘People." T quoted one of the Congressional authors of the
Ninth Amendment who specifically warned his fellow Congressmen
that without this Amendment the Govermment might even try to
control peoples sleeping habits, but you disregarded this

clear proof that you are on!the wrong side of history.
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I also pointed out to you that the California Constitution
(Art. I, sec. 1) states that every person has the inalienable
right to "pursue-and obtain happiness", to "pursue and obtain

3]

safety" and to "pursue and obtain privacy'', but still vou

rejected my client's right to sleep, merely because he did not
hold a private personal property right to an indoor facility
for sleeping. I repeatedly pointed out that your interpretation
of the statute means that there is not a single square inch
in the entire state of California where a homeless person can
sleep outdoors legally, but each time you casually dismissed
this concern as irrelevant.

I now address you personally, because when I address
you in your role as judge you retreat behind your contention
that no law of any kind protects the right to sleep outside
without being subjected to the totalitarian style of law-
enforcement officers breaching the peace, even though such
enforcement has no purpose other than to hound the homeless
until they disappear. You thus aid and abet the unstated
dectrine that it is a crime to be poor. The result is not
only to deprive she“péeplezof their right to sleep and their
right to dream (se much for the American Dream for poor people)
and their right to be rested enough to seek housing and work
and education =< you are upholding a slow-motion death sentence

for homeless people.
I ask you to reconsider all of these foul rulings and

consequences as you take on Mr. Johmson's new case; I ask you
to break out of this pattern of knee-jerk cbeisance to the
commercial and financial powers that our courts are trapped in,
to apply your personal ethic of respect for all others, and
dismiss this new set of sleeping charges.

You are a human being before you are a judge, but thus
far you have compromised and surrendered your obvious consti-

tutional power to insist upon the humane treatment of the poor.
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Please keep in mind what Justice Marshall said in
Marbury v. Madison (1803) 5 U.8. (1 Cramch) 137 176 zhout
the duty of a judge when faced with a constitutional

challenge to a statute: he said that interpreting and
applying the Constitution is 'the very essence of judicial

H

power.” The oath of office you took is to the Constitution.
You have no valid excuse to shrink from your duty to apply
the Constitutional principles and provisions that Mr. Johnson
asserts. As you preside over these new proceedings please
consider not only Mr., Johmnson's right to sleep and his right
to protest about the sleeping ban, but also his right to
protest the obstruction of his right to express himself and
seek redress of grievances.

Since Mr. Johnson had no real opportunity to address
you prior to sentencing in June, 2011, I am attaching his
statement to you to this letter.
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