








Officer Pirone had been trained with a Taser a few weeks or a month earlier. It

—

was his understanding that there was more than one way that BART officers would
carry Tasers. Some wore them so that they could be drawn with their off hand, others
with their stronger hand. (RT 734.) Officer Pirone testified that the Taser should be
drawn by the non-firing hand do that the firing hand would be free to draw a gun if
necessary. (RT 735.) Officer Pirone wears his Taser on the right side of his belt, in
front of his firearm, so that he can “cross-draw” the weapon with his left. (RT 763-64.)
In order to remove the model of Taser carried by defendant, the user would have to

release it from the holster by pushing with a thumb the snap on the side of the Taser.
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An additional movement is also required. The thumb movement required to remove a

Taser is different from the movement to draw a firearm. (RT 972-73.) Officer Pirone

—
[

testified that the video of defendant gripping a firearm showed that the thumb was up

L

in the same motion that is required to draw a Taser. (RT 973-74.)

.

Michael Schott. Michael Schott testified that “forensic image analysis” is “the

—
Ln

application of subject matter expertise and image science to interpret the content of an

=

image or sometimes the image itself in legal analysis.” “Forensic video analysis” is a
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subset of “forensic image analysis.” (RT 981-82.) Mr. Schott collected copies of the

o
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various videos of the scene from the District Attorney’s Office. He attempted to
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synchronize them by running them so that the same basic movements in the different
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videos are shown at approximately the same time. (RT 999-1000.) The synchronized

2
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videos were played for the court, and Mr. Schott described the events taking place on

Pt
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the camera. (RT 1002-1025.) The court interrupted and said, "Counsel, I've already

]
L]

seen this, and I know what it is, because he went through it and we saw it in the video.

2
i

Educate me and do what you guys said you would do. I understand.” (RT 1008.) Mr.

25| Schott explained that one of the videos showed Mr. Grant's right knee come up off the
Office of the

Districe 20| floor and towards Officer Pirone, and then his left knee. (RT 1009.) Defense counsel

Attorn . : . i .
A.,m? 27| asked Mr. Schott if Officer Pirone ever used his fists to strike Mr. Grant. The court

County
Cateria 28| sustained the prosecutor’s objection, observing that the witness was just “a guy looking
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at the video, telling the Court what he thinks he sees.” (RT 1011.} Mr. Schott testified
that some of the videos showed that Mr. Grant's torso rose off the floor while he was
being pinned to the ground. (RT 1020.) The video continued to roll, and defense
counsel asked if it appeared that Mr. Grant's left shoulder came off the ground. The
court sustained the prosecutor’s objection, saying, “I can see the video ... and [the
witness] can't tell me what I'm seeing.” The court then allowed the witness to testify
that he saw Mr. Grant move his left arm and hand and his shoulder coming off the
platform. (RT 1023-24.) The video continued to roll during the time that the shooting
took place. Mr. Schott testified that 1/10 of a second after the shot Mr. Grant’s hand
was up and not at his back. (RT 1025} The court precluded the defense from asking
further questions on direct examination, saying that none of the testimony was relevant.
“Nothing is new to this analysis. I've seen these videos over and over. This witness
can’t testify as to what happened. ... He can give me some imaging on how he did a
comparison analysis; that doesn’t give the court information that it needs to make this
decision.” The court then gave the prosecutor five to seven minutes for cross -
examination, but the prosecutor had no questions. (RT 1026.) The defense rested.
{RT 1027.)

Officer Terry Foreman. Officer Terry Foreman was defendant’s friend. He
arrived on the night of the shooting while defendant was in an interview room in order
to give him support, and stayed with defendant for about five-and-a-half hours.
Defendant said that he thought the victim had a gun and was going for his pocket.
Officer Foremen stopped him, and said that he was there for support and did not want
defendant to go into the details. Defendant never said that he meant to use his Taser
on Mr. Grant. (RT 1030-33.) Officer Foreman continued to speak to defendant on a
daily basis in the days following the homicide. On some of those occasions, defendant
repeated that he thought the victim had a gun and was reaching for his pocket. He

never said that the shooting was accidental or that he meant to use his Taser. (RT

1034.)
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1 ARGUMENT
I. THERE IS MORE THAN ENOUGH EVIDENCE TO SUPPORT THE
R{*‘IAGISI'EI‘IIEATE’S STRONG SUSPICION THAT DEFENDANT IS GUILTY OF

A. The Probable Cause Standard Applies at Preliminary Examination.

2
3
4
5 Penal Code section 872 requires that a magistrate hearing a preliminary hearing
6{ hold the defendant over for trial “it appears from the [preliminary] examination that a

7| public offense has been committed and there is sufficient cause to believe that the

8| defendant is guilty ... .” (Penal Code § 872(a).) This “sufficient cause” standard of

91l proof “is generally equivalent to that ‘reasonable or probable cause’ ... ." (Peaple v.

10 Casillas (2001) 92 Cal.App.4th 171, 178.) “'Reasonable cause " is a well-established

11| legal standard, ‘defined as that state of facts as would lead a man of ordinary care and
12} prudence to believe and conscientiously entertain an honest and strong suspicion that
13| the person is guilty of a crime.”” (People v. Adair (2003) 29 Cal 4th 895, 904; People v.
14}l Arjon (2004) 119 Cal.App.4th 185, 193.) Thus, the magistrate’s role is to determine
15} “whether a reasonable person could harbor a strong suspicion of the defendant’s guilt,
16| i.e., whether such a person could reasonably weigh the evidence, resolve conflicts, and
17)| give or withhold credence to particular witnesses in favor of harboring such a suspicion.”
18| (Roman v. Superior Court (2007)113 Cal App.4th 27, 32.)

19 In reviewing a magistrate’s determination of probable cause pursuant to a motion
20}| under Penal Code section 995, the trial court should set aside the information only if
21} the defendant has been committed without reasonable or probable cause. (People v.

22)) Mower (2002) 28 Cal.4th 457,473.) There may be sufficient evidence to withstand a
23 challenge under section 995 even though there may be room for doubt. (Ibid.) The

24| information should not be set aside if there is some rational ground for assuming the

25| possibility that an offense has been committed and the accused is guilty of it. (People v.

Hfice of the

Districe 26| Uhlemann (1973) 9 Cal.3d 662, 667; People v. Plengsangtip (2007) 148 Cal.App.4th

A,;f:n’:'d? 27 825, 835.) The factfinding power and determination of witness credibility rest with the

County

Califernia 28| magistrate. (People v. Molina (1994) 25 Cal.App.4th 1038, 1041.)
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Relying on a jury instruction, defendant argues that where circumstantial
evidence is susceptible to two interpretations, one pointing to guilt and one to
innocence, that the magistrate would be required to accept the explanation that leads to
innocence. That is true at trial, but not at a preliminary examination. At a preliminary
examination, where more than one reasonable inference may be drawn from the
evidence, every legitimate inference must be drawn in favor of the determination of
probable cause. (Rideout v. Superior Court (1967) 67 Cal.2d 471, 474; People v.
Plengsangtip, supra, 148 Cal. App.4th at 835.)

B. The Evidence Supports the Magistrate’s Strong Suspicion That
Defendant Murdered Oscar Grant.

Murder is the unlawful killing of a human being with malice aforethought.

{Penal Code § 187.) “When the killing is proved to have been committed by the
defendant, and nothing further is shown, the presumption of law is that it was malicious
and an act of murder; but in such a case the verdict should be murder of the second
degree ... ." (People v. Lewis {1969 ) 1 Cal.App.3d 698, 701.) “Malice is implied when
the killing results from an intentional act, the natural consequences of which are
dangerous to life, which was deliberately performed by a person who knows that his
conduct endangers the life of another and who acts with conscious disregard for life.”
(People v. Superior Court (Smart) (1986) 179 Cal. App.3d 860, 865 (citations and
quotations omitted).)

Once a prima facie case of murder is established, “the burden of producing
evidence negating malice falls to the defendant who is, needless to say, in the best
position to produce such evidence.” (People v. Frye (1992) 7 Cal.App.4th 1148, 1155;
see Penal Code § 189.5.) Unless the prosecution evidence raises a reasonable doubt as
to whether the killing was malicious, the defendant bears the burden of raising the issue.
If such evidence is nonexistent, however, the prosecution’s burden is met. (Frye, supra,

7 Cal. App.4th at 1155.)
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“Although it is a requirement of due process that the prosecution prove every
fact necessary to constitute the charged offense [citation], the Constitution does not
require the prosecution to prove that an affirmative defense is inapplicable.” (1 Witkin,
California Evidence (4" Ed.) Burden of Proof and Presumptions 826 at p. 177.) In any
affirmative defense, however the defendant bears at the very least the duty to raise it.
(See People v. Figueroa (1986) 41 Cal.3d 714, 722 (noting that ‘[u]nless the Legislature
provides otherwise, the defendant's burden of proof is merely to raise a reasonable
doubt” as to the existence of a fact supporting an affirmative defense.) To prevail in a
motion under section 995 on the basis of an affirmative defense, the defendant must
show “in light of the evidence presented to the ... magistrate” that the affirmative
defense negates the magistrate’s probable cause to believe in defendant’s guilt. (People
v. Mower (2002) 28 Cal.4th 457,473.)

In People v. Lewis, the Court of Appeal noted that once the prosecution
establishes that a defendant has committed a homicide in a homicide trial, the
defendant bears the burden of going forward (not the burden of persuasion) with
evidence of mitigating circumstances. “It follows, therefore, that to require the People
to present specific proof of malice aforethought at the preliminary hearing over and
above its fundamental showing of the killing of the victim by the defendant would, in
effect, place a greater burden on the prosecution at the accusatory stage than the trial
itself.” (Ibid.)

In People v. McKee, evidence presented at the preliminary hearing showed that
the defendant shot the victim in the head during a hunting trip. The defendant claimed
the shooting was accidental. The magistrate held the defendant 1o answer for
involuntary manslaughter. The District Attorney filed an information charging
defendant with murder. The defendant filed a motion under 995, and the superior
court ordered the prosecutor to file an amended information charging involuntary
manslaughter, thereby impliedly granting the 995 and dismissing the murder charges.
(People v. McICee (1968) 267 Cal.App.2d 509, 510-13.} The Court of Appeal reversed:

T
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We conclude that the court erred when it dismissed the information

charging ... murder. The evidence adduced at the preliminary hearing

leads to the inescapable conclusion .., that [the victim] was killed by a shot

fired by respondent from respondent’s hunting rifle. Then, having cleared

this essential hurdle of the corpus delicti, the evidence in this case raises a

clear and distinct inference that the shooting was not accidental but

intentional and, hence (since no justifyingl Or mitigating circumstances

were shown), that the killing was with malice aforethought.

(Id. at 515.)

In the instant case, the evidence is uncontradicted that defendant shot Oscar
Grant in the back at close range as Mr. Grant lay face down on the BART platform.
This is prima facie evidence that the killing was malicious and an act of murder,
Defendant’s claim of justification or excuse are unsupported and unconvincing,

1. Defendant’s claim of justifiable homicide.

Defendant argues that there must be proof that the killing was unjustified,
suggesting that as an officer he could resort to the privilege to use deadly force to effect
his duty or to apprehend a felon resisting arrest. However, an officer's use of deadly
force is reasonable only if the officer has probable cause to believe that the suspect poses
a significant threat of death or serious physical injury to the officer or others. (Munoz
v. City of Union City (2004) 120 Cal. App.4th 1077, 1103.) The evidence is
undisputed that Mr. Grant was unarmed. The evidence is undisputed that Mr. Grant
was not charged with a felony. The evidence is undisputed that Mr. Grant was fleeing.
There was some conflict in the evidence and to what extent defendant was resisting.
Many witnesses testified that he was cooperating, many that he was resisting and
struggling. The evidence was clear however, that he was in prone position and that his
arms were behind his back at the moment that defendant killed him. Whatever struggle
there may have been, it was not sufficient to justify a killing.

2. Defendant’s claim of accident.

There is no evidence whatsoever that defendant’s shooting of the victim was
accidental. All witnesses agree that defendant pulled out his service weapon. Aimed it
with two hands at the back of a prone man, shot the victim, then reholstered his

weapon. There is no possible scenario under which the shooting could be accidental
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and thus noncriminal. There is no direct evidence that defendant mistook his gun for
his Taser. There was some evidence to the effect that defendant said he was going to
tase the victim before the actual shooting took place, but that evidence is offset by other
evidence. The process of unholstering a firearm is different than the process of
unholstering a Taser. The Taser is to be fired from the off hand; defendant fired with
both hands. Defendant never told anyone that he mistook the gun for a Taser. In
weighing this evidence the magistrate was entitled to conclude, as he did for the record,
that defendant knew full well that he was shooting the victim with his firearm.

Even if the magistrate had accepted defendant’s assertion of mistake, however.
defendant would not be absolved of criminal liability. There can be no doubt that
shooting someone with a gun instead of a Taser is an act of criminal negligence.

3. Defendant’s Claim of Imperfect Self Defense.

Defendant claims that if the defendant did in fact deliberately shoot the victim in
the mistalen but unreasonable belief that the victim was reaching for a weapon, he
would be entitled to a claim of imperfect self defense. The only real evidence in support
of this claim is defendant’s self-serving statements after the shooting that he thought
the victim was reaching for a gun. The testimony of Officers Pirone and Domenici show
that they saw nothing that led them to believe that the victim was armed. Officer
Pirone did not see the victim reaching for a weapon. Many of the witnesses testify that
Mr. Grant was cooperative, and the videotaped evidence of a struggle was marginal at
best. Indeed the videotaped evidence shows the victims hands behind his back at the
time of the shooting. The magistrate was entitled to reject defendant’s claim and
conclude that defendant did not believe that Mr. Grant was reaching for a weapon.

II. DEFENDANT WAS NOT DENIED A SUBSTANTIAL RIGHT.

A. Defendant Bears the Burden of Showing That He Was Denied a
Substantial Right.

A defendant may move to dismiss an information on the grounds that he was

denied a substantial right at the preliminary examination. (People v. Duncan (2000) 78
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Cal.App.4th 765, 772.) As in any motion, the moving party bears the burden of proof.
(Evid. Code § 500; People v. Lopez (1997) 52 Cal.App.4th 233, 251.) "Although the
prosecution bears the ultimate burden at trial, in a pretrial motion to dismiss the
accusatory pleading, the defendant is seeking the extraordinary relief of dismissal
without trial and consequently bears the burden of establishing his entitlement to that
relief.” (Ibid.) In seeking that relief, the defendant must prove the existence or non-
existence of any fact necessary to establish his claim. (Ibid.)

“The standard of the review is the same under either the statuto

or nonstatutory motion to set aside the information. ... ‘Upon review of a

motion to set aside an information, [the reviewing] court disregards the

superior court’s ruling and directly examines that of the magistrate. ...

[Tﬁ)he superior court, must draw every legitimate inference in favor of the

magistrate’s ruling and cannot substitute [its] judgment on the credibility

of witnesses or weight of the evidence.” ... A reviewing court cannot disturb

an exercise of discretion unless it is "arbitrary, capricious, or patently

absurd."”

(Miller v. Superior Court {2002) 101 Cal. App.4th 728, 740-41.)

“[A} defendant is denied a substantial right affecting the legality of the
commitment when he or she is subjected to prejudicial error, that is, error that
reasonably might have affected the outcome ... ." (People v. Konow (2004) 32 Cal 4th
995, 1024.) This does not mean “that the defendant must demonstrate that it is
reasonably probable he or she would not have been held to answer in the absence of the
error. Rather, the defendant's substantial rights are violated when the error is not minor
but ° Wﬁ affected the outcome’ in the particular case.” (People v.
Standish, supra, 38 Cal.4th at 882.)

B. Evidence of the Victim’s Character.

Under Evidence Code section 1103, a defendant in a criminal action may offer
evidence of the victim's character to prove his conduct at the time of the charged crime.
(Evid. Code § 1103(a); People v. Shoemaker (1982) 135 Cal.App.3d 442, 446-47.)
Thus, in a homicide or an assaultive crime where self defense is raised, evidence of the

violent character of the victim is admissible to show that the victim was the aggressor.

{(Ibid.) Admission of this evidence may still be limited under section 352 of the
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Evidence Code where the probative value of the evidence is outweighed by the undue

consumption of time or of the prejudicial effect of the evidence. (Id. at 448.)

In the instant case defendant made an offer of proof that defendant had
previously been arrested for resisting arrest and felon-in-possession as proof of his
character for violence. The prosecutor noted that admission of the evidence would be
subject to Evidence Code section 352. Although he did not specifically articulate a 352
analysis, the magistrate ultimately ruled that he would not allow the evidence to come

——

in uniess the defendant testified.

The magistrate's analysis is consistent with section 352. The evidence is

L L < e T~ A = N N T R o
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admissible as proof that the victim acted in a violent manner, however its probative
value was weak. First, the conduct ascribed to the victim does not show evidence of
violent felony conduct. Second the evidence was cumulative. There was already
evidence that tended to show that defendant had previously been incarcerated and that
he had been involved in a fight. Third the evidence was negligible in comparison to the
mountain of witness testimony and video taped testimony of the actual contact.

Finally, there is no evidence that defendant was aware of the defendant's character, so it
would not be admissible as proof of defendant’s fear of the victim. That the magistrate
understood this is underscored by his decision to allow the evidence only if defendant
testified and demonstrated a fear of the victim based on his knowledge of the victim's
character. On the other hand, there was the potential that presentation of the evidence
would have been unduly time-consuming. The defendant’s proffer was that the victim
had been arrested, not convicted. It is likely that arrest records and police reports
would contain substantial amounts of inadmissible hearsay. Thus, proof of the victim’s
character would very likely have required the calling of additional witnesses to a
preliminary hearing already unusual for the large number of defense witnesses called.
26
27
28

The magistrate’s decision is thus justified under section 352.
Even assuming that the magistrate erred, however, it would be inappropriate to

set aside the indictment. The magistrate would have reached no different conclusion
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even if he had received the evidence. The proffered evidence adds no more weight to
the videotapes and witness testimony then a flea would add to a dog. Since the absence
of this evidence would not have affected the outcome, defendant was not denied a
substantial right.

C. Limitations on Witness Testimony.

At the outset, the People note that the magistrate showed extraordinary patience
in allowing the preliminary hearing to go on as long as it did. The prosecution called 9
witnesses and a rebuttal witness., The defense called 9 witnesses and added additional
testimony by way of stipulation. The case consumed 7 separate court days and 6
volumes spanning over 1,000 pages of testimony.

In considering the length of the case, it is well to keep in mind the purpose of a
preliminary hearing. As the California Supreme Court noted in People v. Green:

[TThe purpose of a preliminary hearing is not a full exploration of the

merits of a cause or of the testimony of the witnesses. It is designed and

adapted solely to answer the far narrower ?reliminary question of whether

probable cause exists for a subsequent trial . . .

geopfa v. Green (1969) 70 Cal.2d 654, 663 (overruled on other grounds in
alifornia v. Green (1970) 399 U.S. 149.)

Since Green was decided, the purpose of the preliminary hearing has been further
narrowed. The purpose is to establish whether there is probable cause to believe that
the defendant has committed a felony; the preliminary examination “shall not be used
for purposes of discovery.” (Whitman v. Superior Court (1991) 54 Cal.3d 1063, 1081,
(citing Penal Code § 866.)

1. The Court Properly Excluded the Testimony of Mr. Bryson.

Under Penal Code section 866(a), the prosecution may request an offer of proof
before the calling of a defense witness. The magistrate “shall not” permit the calling of
the defense witness unless, at his or her sound discretion, he determines that the witness
testimony would be likely to establish an affirmative defense, negate an element, or
impeach the testimony of a prosecution witness. (Sec People v. Eid (1994) 31
Cal App.4th 114, 126-128.)
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A magistrate’s determination regarding a defendant’s offer of proof under section
866 is reviewed for abuse of discretion. (People v. Erwin (1993) 20 Cal.App.4th 1542,
1549; Eid, supra, 31 Cal.App.4th at 125-127.} An “optimistic expectation” that a
proposed defense witness will defeat a holding order is not sufficient to satisfy the offer
of proof requirement in section 866. (Eid, supra, 31 Cal. App.4th at p. 127.)

Here the defense claims that Mr. Bryson would have testified that Mr. Grant
resisted, that defendant announced that he was going to tase the victim, and that Mr,
Bryson thought that defendant looked shocked after shooting the victim. As the
magistrate noted, this evidence was already in the record. The magjstrate properly
precluded defendant from calling the witness because the proposed testimony was
cumulative.

2. The Court Did Not Unduly Restrict the Testimony.

Defendant complains that Officer Pirone was unable to testify as to whether it
was appropriate to tase the victim given his “level of resistance.” It is true that the
court sustained the prosecutor’s objection to the evidence on foundational grounds.
(RT 971.) The People contend that the ruling was proper. It is unnecessary to decide
that issue, however, for counsel was able to elicit the information by simplyr reasking it
a few minutes later. Counsel asked, “If you think a suspect may be going for a gun, do
you have to meet that force with lethal force?” and the witness answered no. Counsel
asked, "It would be appropriate to meet that force with a Taser?” and the witness said,
“Every situation is going to be different, sir, yes.” (RT 975.)

Defendant also complains that the court precluded testimony from Officer Pirone
and from the “video expert” explaining the significance of photographs and videos.
Defendant sought to have Officer Pirone testify that defendant was using the “Taser
release technique” on his gun and thus intended to tase Mr. Grant. This line of
questioning called for speculation, opinion and conclusion, and the magistrate properly
excluded it. In any event, the magistrate did permit Officer Pirone to testify as to the

“Taser release technique” and many images were admitted into evidence showing the

Y




—

manner in which defendant held the gun. Defendant also sought testimony from the
video expert explaining the images that appeared on the screen. The magistrate
permitted the expert to play the images, and he tolerated a great deal of interpretative
testimony. Nevertheless he would not allow the expert to correlate the visual images
with defendant’s state of mind.

Thus there was a factual basis for defendant to make the arguments; the
magistrate merely precluded the witnesses from making the argument instead.
Defendant suffered no prejudice.

3. The Court Properly Excluded the Testimony of the Taser Expert.

Defense counsel asked to call a defense expert to testify that “given the

= e T s T I - S VS I
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circumstance of this case, given what we see in the video of this case, which he’s

-
B

examined, given all of the factor he’s examined in this case, Mr. Mehserle's drawing of

ot
a2

his weapon was an accident. He, in fact, intended to draw his taser; the video shows us

,,..
o

that; he’ll explain that, and therefore there was no malice, because Mr. Mesherle had

—r
L

the right to use the Taser to take Mr. Grant into custody [because Mr. Grant] actively

p—
o

resisted arrest.” The court denied the request, noting that the proposed testimony was

|

speculative. (RT 922.)

—
o0

The magistrate’s ruling was proper. An expert’s opinion may not invade the

o
o

province of the finder of fact to decide a case. (People v. Killebrew (2002) 103
Cal.App.4th 644, 651.)

B

[ T ]
— O

Undoubtedly there is a kind of statement by the witness which amounts 1o
no more than an expression of his general belief as to how the case should
be decided.... There is no necessity for this kind of evidence; to receive it
would tend to suggest that the judge and jury may shift responsibility for
decision to the witnesses; and in any event it is wholly without value to
the trier of fact in reaching a decision.

(Ibid. quoting Summers v. A.L. Gilbert Co. (1999) 69 Cal. App.4th 1155,
25 1182-83.)

26 Here, the expert was to testify as to what defendant’s intent was at the time that
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presented substantial testimony about Taser use and BART training and procedure
relating to Tasers. Defendant was free to argue the inferences that could be drawn from
those facts.
I11. THE MAGISTRATE WAS PROFESSIONAL, FAIR AND EVEN-HANDED.
Defendant complains that the magistrate made “many factual mistakes and legal
errors.” Defendant “suggests” that the magistrate was influenced by pressure from
outside sources. This is an outrageous suggestion.
The magistrate showed extraordinary patience in permitting defendant to call a

large number of witnesses, most of whose testimony was merely cumulative to the

L o~ = e T A T Y - WL R 5
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testimony of prosecution witnesses. The magistrate placed reasonable limits on both

—
Pt

sides. In short the magistrate behaved in exemplary fashion.

—
(]

The primary thrust of defendant’s complaint is that the magistrate did not

—
L

abdicate his role by letting the defendant’s expert decide the critical issue of the

=
o

defendant’s state of mind. As the People have indicated above, the magistrate’s rulings

-y
L

were proper. The magistrate allowed defendant to present all of the facts he sought to

—
(=3

introduce in his defense, and limited only the admissibility of conclusions that the

p—
|

defendant sought to draw from his witnesses. In so doing the magistrate made sure that

—t
L0

the question of probable cause was left in the hands of a neutral and detached

O

magistrate,

]
o

For the foregoing reasons, the People respectfully request that defendant’s motion

[
—

be denied.

[
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DATED: August 9, 2009
Respectfully Submitted,

THOMAS ]J. ORLOFF
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THOMAS ]. ORLOFF Motion Date: July 24, 2009
District Attorney
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900 Courthouse -
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
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THE PEOPLE OF THE STATE OF CALIFORNIA,

et
.

No. 161210
Dept: 10

Lt

JOHANNES MEHSERLE,
Defendant.
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MOTION TO CONTINUE DEFENDANTS’
PENAL CODE SECTION 995 AND NONSTATUTORY MOTION

PURSUANT TO PENAL CODE SECTION 1050

Please take notice that on July 24, at 9:00 a.m. in Dept. 10, the People will move

e N
o oa =)

for to continue the 995 in the above-captioned matter for the following reason:

B
=

Owing to problems in locating the defendant’s motion and due to the length of

[
—

that motion and the underlying transcript, the People require additional time to file an

[
L

opposition that is adequate, timely and responsive.

Dated: July 21, 2009

[
Lk

THOMAS ]. ORLOFF
District Attorney
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DECLARATION IN SUPPORT OF MOTION TO CONTINUE
The undersigned hereby declares:

I am a Senior Deputy District Attorney at the Alameda County District
Attorney's Office.

Through some mishap, I did not receive defendant’s motion and supporting
documentation until July 21, after the People’s opposition was due to be filed. The
transcript of the instant preliminary hearing exceeds a thousand pages. The defendant’s
motion exceeds fifty pages, not including attachments. I will need more time in order
to prepare a response that is timely, legally adequate, and responsive to the motion.

I have spoken to the office of counsel for the defendant, Mr. Rains. It is my
understanding that Mr. Rains does not object to the continuance, but requests that the
matter be set in early to mid August.

I will be out of the office for two weeks beginning August 10, and [ will be out of
state on a pre-paid family vacation for much of that time, including August 14. T will
be back in the office on August 24. If absolutely necessary, I could return to the office
on August 21.

It is my understanding that the defendant has waived time in this matter and that
there have been no previous continuances of this motion.

I declare under the penalty of perjury that the foregoing is true and correct to
the best of my information and belief.

Dated: July 21, 2009
THOMAS ]J. ORLOFF

District Attorney
By: ’m
Micheal O'Connor

Sr. Deputy District Attorney
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AFFIDAVIT OF SERVICE BY MAIL

The undersigned deposes and says:

That I am a citizen of the United States and a resident of the County of
Alameda; that I am over the age of eighteen years and not a party to the within
aforementioned action; that my business address is the Office of the District
Attorney, Alameda County Courthouse, 1225 Fallon Street, Oakland, California
94612-4292,;

That I served a true copy of the attached:

MOTION TO CONTINUE DEFENDANT'S

PENAL CODE SECTION 995 MOTION

PURSUANT TO PENAL CODE SECTION 1050, in the matter of

PEOPLE V. JOHANNES MEHSERLE, Alameda County No. 161210
by delivering copies through the U.S. Mail to :

Michael L. Rains, Esq.
Rains, Lucia & Stern, PC

2300 Contra Costa Blvd., Suite 230
Pleasant Hill, CA 94523

and via email sent to: mrains@rlslawyers.com

on July 21, 2009 at Oakland, California.
I declare under penalty of perjury that the foregoing is true and correct.
DATED: July 21, 2009 at Oakland, California.




