
January 6, 2014 

 

 

To: Members of the Santa Cruz County Bar 

 

From: Ed Frey (831.479.8911) 

 

Re: Two-Judge Panels in the Superior Court Appellate Division 

 

 

 

On December 5, 2013 the Sixth District Court of Appeal directed the Santa Cruz County 

Superior Court and the District Attorney to file opposition briefing to Gary Johnson’s 

June 2013 Petition for Review. 

 

Johnson’s Petition challenges the two-judge appellate panel procedure, which was first 

authorized in a local rule adopted in January 2013. The rule appears to defy CCP Sec. 77, 

which states that three judges “shall” be assigned to such panel.  

 

The California judiciary has long recognized the importance of oral argument on appeal, 

calling it the only real opportunity for (1) genuine dialogue between the litigant and the 

court, and (2) changing a judge’s mind. For many obvious reasons, two-judge panels are 

more likely to cling to their pre-hearing conclusions than three-judge panels, no matter 

how persuasive the oral argument to the contrary. 

 

I wrote the Superior Court judges a letter last May 14th suggesting voluntary return to 

three-judge panels (see this letter and the Petition for Review at 

www.FullSpectrumDemocracy.org ), and raised the issue at the bar luncheon on May 

17th, all to no avail. 

 

The Superior Court has just retained an Oakland firm to defend their position in the Court 

of Appeal.  Their brief is due January 10th. The District Attorney is choosing not to brief 

the issue, relying instead on a short letter supporting the local rule. I prepared this memo 

because the local bar board has decided to withhold this news from the Bar Briefs 

publication, choosing instead to merely wait to report the Sixth District’s ultimate 

decision. 

 

You may wish to weigh in with an amicus brief, however, in response to the Superior 

Court’s brief (call me if you wish to do so anonymously).  

http://www.fullspectrumdemocracy.org/

