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PETER MALLON, State Bar # 124758
LAW OFFICES OF STEVEN D. HILL YARD
A Professional Corporation
345 California Street, Suite 1770
San Francisco, California 94104
Telephone: (41 5) 334-6880
Facsimile: (4 15) 334-6967

Attorneys for Defendant
JASON GOLSON
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FEB 1 6 2010

By: A. O'DONNFI 1,
Deputy Clerk

SUPERIOR COURT OF CALIFORNIA

FOR THE COUNTY OF SACRAMENTO

UNLIMITED JURISDICTION

RAMONA KAY SKATTEBO; AIREAN LEE
HARPER, by and through her Guardian Ad
Litem, BILLY SILVAS; STEVEN ALLEN
SKATTEBO, III, bv and through his Guardian
Ad Litem, BILLY SILVAS; JOSEPH
MICHAEL HERNANDEZ, by and through his
Guardian Ad Litem JENNIFER
HERNANDEZ,

Plaintiffs,

V.

JASON GOLSON, and DOES I through X,
inclusive,

Defendants.

CASE NO. 34-2008-00002074

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT
BY DEFENDANT JASON GOLSON

DATE: May 3, 2010
TIME: 2:00 p.m.
PLACE: Dept. 53
JUDGE: Hon. Loren E. McMaster

RESERVATION NO: 1335208

Action Filed: January 25, 2008
Trial Date: None
Discovery Cutoff: None
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I.

INTRODUCTION

This is an action for wrongful death by the survivors of 26 year old Steven Skattebo Jr., a

former long time resident of San Quentin Prison who wrapped his Mustang around an oak tree in

Citrus Height on February 2, 2006 after engaging in a series of street races through 4 miles of city

streets. Our system of jurisprudence is occasionally criticized for allowing civil litigants to ignore

the fundamental concept of personal responsibility for their own actions, and paving the way for

such individuals to profit from their own bad behavior. This motion gives the Court an

opportunity to prevent such an injustice, to uphold the tenet of personal responsibility through

enforcement of the doctrine of primary assumption of the risk as a complete defense to plaintiffs'

action for wrongful death.

The facts in this case are not in material dispute. Plaintiffs' decedent was observed by

numerous witnesses racing defendant Jason Golson at speeds of 80-90 miles per hour on city

streets, weaving in and out of traffic, and through the "suicide lane", until he paid the ultimate

price for the very risk he had voluntarily assumed. Under the landmark case of Knight v. Jewett

(1992) 3 Cal.4th 296, 309, where two individuals are voluntary co-participants in an activity that

inherently involves a risk of harm, they cannot sue one another where, as here, that inherent risk is

manifested in disaster. This is because there is no legal duty owed by voluntary co-participants

engaged in a dangerous activity, regardless of whether it was unreasonable to undertake the risk.

Ibid. The pertinent analysis, which is within the sole province of the Court, is to examine the

nature of the activity at issue, and the relationship of the parties to the activity. Staten v. Superior

Court (1996) 45 Cal.App.4th 1628, 1632. That plaintiffs' decedent assumed the risk of great

bodily harm or death is evident not only by virtue of the fact that he engaged in a series of races

over a protracted period of time and considerable distance, his assumption of the risk is also

apparent from the fact that his car had inoperable safety belts and he and his step-brother tied them

to the emergency brake handle between them to fool law enforcement into believing that they
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were wearing seat belts. Skattebo's racing on February 2, 2006 was not only being done without

required safety equipment, he had no insurance, and was accompanied by his underage

stepbrother.

Plaintiffs will no doubt attempt to distract the Court from focusing on the assumption of

the risk defense, by discussing defendant's conduct. However, Knight stands for the proposition

that a participant who is injured in an inherently dangerous competitive activity may not sue a co-

participant absent facts, not present here, that the defendant intentionally inflicted injury or

engaged in tortuous behavior "so reckless as to be totally outside the range of the ordinary activity

involved in the sport." (Knight, supra, 3 Cal.4th at pp. 320-321.) However, plaintiffs' decedent

assumed a risk of harm that was so enormous that it is difficult to comprehend how defendant's

conduct as a co-participant could bar application of primary assumption of the risk. The Court

should apply the rule of Knight and its progeny, and make a legal determination that plaintiffs'

claim is barred by the doctrine of primary assumption of the risk.

II.

UNDISPUTED MATERIAL FACTS

Filed herewith is defendant's Separate Statement of Undisputed Material Facts with

references to supporting evidence in accordance with Code of Civil Procedure §437c(b)(l). For

the Court's convenience, what follows is a discussion of the facts material to the limited dispute

before the Court.

Plaintiffs' Second Amended Complaint alleges a single cause of action for wrongful death

arising from a solo motor vehicle accident which occurred on February 2, 2006. Plaintiffs'

decedent, Steven Skattebo Jr. (hereinafter "Skattebo") crashed his Ford Mustang into an oak tree.

Undisputed Material Fact (hereinafter "UMF") No. 1. Defendant JASON GOLSON alleges that

plaintiffs' wrongful death cause of action is barred by the doctrine of primary assumption of the

risk, because Skattebo's demise resulted from his knowing and voluntary engagement in an
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activity with a known and inherent risk of harm of the type which caused his death. Application

of the doctrine of primary assumption of the risk bars any recovery by plaintiffs predicated on the

accident. UMFNo. 2.

Prior to the accident, defendant JASON GOLSON was driving his 1988 Honda on Auburn

Blvd. when he encountered Skattebo at a red traffic light at Auburn's intersection with Madison

Ave. UMF No. 3. Skattebo was driving his own 1987 Ford Mustang, and his step-brother,

Matthew Materio, a minor at the time (hereinafter "Materio"), was occupying the passenger seat.

UMF No. 3. Skattebo's Mustang was uninsured. UMF No. 4. The Mustang did not have

functioning seat belts for either the driver or front passenger positions. UMF No. 5. In fact,

Skattebo and Materio pulled their respective seat belts and shoulder harnesses around themselves

and tied them to the emergency brake handle to give the appearance to law enforcement that they

were wearing seatbelts. UMF No. 6.

GOLSON did not know Skattebo or Materio prior to encountering them on Auburn Blvd.

that day. UMF No. 7. Skattebo voluntarily engaged GOLSON in a series of high speed car races

originating where they encountered one another, and continuing for more than 3 miles to just west

of San Tomas Drive in Citrus Heights. UMF No. 8. Witnesses saw Skattebo's Mustang traveling

at speeds estimated to be in excess of 80 miles per hour, and weaving in and out of traffic. UMF

No. 9. After rounding a curve on Auburn Blvd. in Citrus Heights, just past Van Maren, Skattebo

lost control of his Mustang, crashed into an oak tree at a high rate of speed, splitting his vehicle in

half. UMF No. 10. This resulted in his own death and serious injuries to his minor step-brother,

Materio. UMFNo. 10.

Significantly, there was no contact between GOLSON's Honda and Skattebo's Mustang

prior to Skattebo's solo accident. UMF No. 11. GOLSON's Honda was inspected by law

enforcement and found to be free of any collision damage. UMF No. 11.

4
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III.

LEGAL ARGUMENT

A. Defendant Jason Golson Is Entitled To Summary Judgment.

California Code of Civil Procedure §437c provides in pertinent part:

(a) Any party may move for summary judgment in any action or

(c) The motion for summary judgment shall be granted if all the
moving papers submitted show that there is no triable issue as to any
material fact and that the moving party is entitled to a judgment as a
matter of law ...

The purpose of a summary judgment procedure is to protect the parties from spurious or

meritless complaints, and to expedite litigation to avoid needless trials. (McCreery v. Eli Lily &

Co. (1978) 87 Cal.App.3d 77, 88; D'Amico v. Board of Medical Examiners (1974) 11 Cal.Sd 120.)

If it appears from the examination of the affidavits and other evidence filed in connection with the

motion for summary judgment that no triable issue of material fact exists, then summary judgment

is proper. (Cone v. Union Oil Co. (1954) 129 Cal.App.2d 558, 562.)

A defendant would be deemed to have met his burden showing that a cause of action has
no merit if the party shows that one or more elements in the cause of action cannot be
established, or that there is a complete defense to that cause of action.

(Union Bankv. Superior Court (Demetry) (1995) 31 Cal.App.4th 573, 585.)

Once the defendant's burden is met, the burden shifts to the plaintiff to show that a triable

issue of fact exists. (Carlton v. Quint (2000) 77 Cal.App.4th 690, 698-699.) An opposition to a

motion for summary judgment cannot be based upon a party's hope or expectation that some

evidence may develop to create a triable issue of fact between the parties; if a moving party is

entitled to summary judgment based upon his or her proof, the opposing party can only raise a

triable issue of fact by introducing competent evidence showing the existence of a substantial

material issue which can be tried. (Luders v. Pummer (1957) 152 Cal.App.2d 276, 279.)
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B. Primary Assumption of the Risk Bars Plaintiffs* Action.

Plaintiffs in a wrongful death action are subject to any defense that could have been

asserted against their decedent. Madison v. Superior Court (1988) 203 Cal.App.3d 589, 597.

Application of primary assumption of the risk to Skattebo therefore acts as a bar to any potential

recovery by plaintiffs, entitling defendant GOLSON to summary judgment.

1. Primary Assumption of The Risk Applies To Decedent's Street Racing.

The doctrine of primary assumption of in the era post Li v. Yellow Cab Co. (1975) 13

Cal.3d 808 was first enunciated clearly in the Supreme Court decision in Knight v. Jewett (1992) 3

Cal.4th 296, 309:

...In cases involving 'primary assumption of risk'—where, by virtue of the
nature of the activity and the parties' relationship to the activity, the
defendant owes no legal duty to protect the plaintiff from the particular risk
of harm that caused the injury—the doctrine continues to operate as a
complete bar to the plaintiffs recovery.

In Knight, primary assumption of the risk was applied by the Court to bar co-participants in a

recreational game of flag football from suing one another for injury. In Ford v. Gouin (1992) 3

Cal.4th 339, the Court expanded its holding to involve a non-competitive, non-team recreational

activity, namely waterskiing. Since then, the defense has been expanded widely to apply in a

variety of different activities including intercollegiate baseball (Avila v. Citrus Community College

Dist. (2006) 38 Cal 4th 148, 161), skateboarding (Calhoon v. Lewis (2000) 81 Cal.App.4th 108,

115-117, fitness training (Rostai v. Neste Enterprises (2006) 138 Cal.App.4th 326), and long

distance, recreational bicycle rides (Moser v. Ratinoff(2QQ3) 105 Cal.App.4th 1211,1221).

Significantly, in Moser the Court gave the following definition to assist trial courts in

determining whether an activity is subject to the defense:

...primary assumption of risk doctrine applies if [the] activity "is done for
enjoyment or thrill, requires physical exertion as well as elements of skill, and
involves a challenge containing a potential risk of injury."

Moser v. Ratinoff, supra at p. 1221 [citation omitted; emphasis added]. In the present case, it is

self-apparent that plaintiffs' decedent was involved in street racing for the "thrill", that the high
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speed racing and weaving in and out of traffic requires both skill and presents a challenge that

involves a huge potential risk of injury. The defense should be applied in the present case.

Primary assumption of the risk has been applied to bar a motorist's negligence claim for an

accident that, like here, involved recreational use of two motor vehicles. In Distefano v. Forester

(2001) 85 CaI.App.4th 1249, a motorcyclist brought a negligence action for injuries sustained in a

head-on motor vehicle accident. Plaintiff had been riding his motorcycle in an "off-road" location,

at the same time that defendant was operating a dune buggy in the vicinity. Neither party could

see the other as they approached the top of a hill from opposite directions, and they collided head-

on. Defendant moved for summary judgment on the basis of the primary assumption of the risk

doctrine under Knight, and the trial court granted the motion, ruling that collisions of this sort

were an inherent risk of the activity of off-roading. The Court of Appeal affirmed, holding that

the trial Court's analysis of the inherent risk was correct, and summary judgment for defendant

was proper. In so holding, the Court noted that off-roading "may be readily characterized by the

phrase "[t]hrills, chills and spills," and noted that "there is an inherent risk of injury, serious

injury, or even death..." Ibid, at p. 1262. In the present case, the inherent risk of serious collision

from Skattebo's racing is much more apparent, and the doctrine should be applied to bar plaintiffs'

claims. Finally, it bears noting that the Supreme Court has explained primary assumption of the

risk under Knight as reducing the general duty to use 'due care' (or not act negligently) in

activities to which it applies, to a duty not to act intentionally or recklessly in a manner that

thincreases the risks already inherent in the activity at issue. Cheong v. Antalbin (1997) 16 Cal.4

1063, 1079. In the present case, there is no evidence that defendant did anything to increase the

risks already inherent in the street racing in which plaintiff was voluntarily engaged. No triable

issue of fact exists, primary assumption of the risk applies, and defendant is entitled to summary

judgment as a matter of law.
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2. Public Policy Mandates That Individuals Engaged In Street Racing Not
Be Permitted To Avoid Application of Primary Assumption Of The
Risk.

Plaintiffs will no doubt argue vehemently against application of primary assumption of the

risk in this case on the basis that there are no reported appellate decisions that are exactly identical.

As noted, primary assumption of the risk has been applied to bar a motorist's negligence claim for

an accident that, like here, involved recreational use of two motor vehicles. Distefano v. Forester

(2001) 85 Cal.App.4th 1249. Regardless, to allow street racers to sue one another for injuries or

death would set the worst precedent imaginable; it all but condones the practice of street racing.

The Court can take judicial notice of Sacramento's governmental efforts to curb street racing in

the County. To deny application of primary assumption of the risk under existing circumstances

would be to undermine that public policy. The doctrine should be applied, and defendant's motion

for summary judgment should be granted.

IV.
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CONCLUSION

The doctrine of primary assumption of the risk is synonymous with the concept of personal

responsibility. As a legal doctrine, and as an ethical tenet, the concept is important and should be

utilized here to bar an improper claim. Defendant's Motion for Summary Judgment should be

granted.

DATED: February 9, 2010 Respectfully submitted

LAW OFFICES OF STEVEN D. HILL YARD, APC

PETER MALLON
Attorneys for Defendant

MEMORANDUM OF POINTS & AUTHORITIES IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT BY DEFENDANT JASON GOLSON

Skattebov. Golson: Case No. 34-2008-00002074



5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF SAN FRANCISCO

I am employed in the county of aforesaid; I am over the age of eighteen years and not a
party to the within entitled action; my business address is 345 California Street, Suite 1770, San
Francisco, California 94104.

On the date below, I served the following document(s) described as MEMORANDUM
OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT BY DEFENDANT JASON GOLSON on the interested party(ies) in this action by
placing thereof enclosed in sealed envelopes and/or packages addressed as follows:

D

D

D

Mark R. Swartz
Law Offices of Mark R. Swartz
11344 Coloma Road, Suite 515
Gold River, CA 95670
Tel:(916)631-7722
Fax:(916)631-7280

Attorneys for Plaintiffs
RAMONA SKATTEBO, AIREAN LEE
HARPER, STEVEN ALLEN
SKATTEBO III, and JOSEPH
HERNANDEZ

BY MAIL: I am "readily familiar" with the firm's practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with the U.S. postal
service on that same day with postage-thereon fully prepaid at San Francisco, California in
the ordinary course of business. I am aware that on motion of the party served, service is
presumed invalid if postal cancellation date or postage meter date is more than one day
after date of deposit for mailing in affidavit.

BY OVERNIGHT DELIVERY: I served such envelope or package to be delivered on
the same day to an authorized courier or driver authorized by the overnight service carrier
to receive documents, in an envelope or package designated by the overnight service
carrier.

BY FACSIMILE: I served said document(s) to be transmitted by facsimile pursuant to
Rule 2008 of the California Rules of Court. The telephone number of the sending
facsimile machine was (415) 334-6967. The name(s) and facsimile machine telephone
number(s) of the person(s) served are set forth in the service list. A transmission report
was properly issued by the sending facsimile machine, and the transmission was reported
as complete and without error.

BY HAND DELIVERY: I caused such envelope(s) to be delivered by hand to the office
oftheaddressee(s).

PERSONAL DELIVERY

STATE: I declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct.
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1 FEDERAL: I declare that I am employed in the office of a member of the bar of this
Court at whose direction the service was made. I declare under penalty of perjury under

2 the laws of the United States of America that the foregoing is true and correct.

3 Executed on February 12, 2010, at San Francisco, California.
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