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even if he had received the evidence. The proffered evidence adds no more weight to
the videotapes and witness testimony then a flea would add to a dog. Since the absence
of this evidence would not have affected the outcome, defendant was not denied a
substantial right.

C. Limitations on Witness Testimony.

At the outset, the People note that the magistrate showed extraordinary patience
in allowing the preliminary hearing to go on as long as it did. The prosecution called 9
witnesses and a rebuttal witness., The defense called 9 witnesses and added additional
testimony by way of stipulation. The case consumed 7 separate court days and 6
volumes spanning over 1,000 pages of testimony.

In considering the length of the case, it is well to keep in mind the purpose of a
preliminary hearing. As the California Supreme Court noted in People v. Green:

[TThe purpose of a preliminary hearing is not a full exploration of the

merits of a cause or of the testimony of the witnesses. It is designed and

adapted solely to answer the far narrower ?reliminary question of whether

probable cause exists for a subsequent trial . . .

geopfa v. Green (1969) 70 Cal.2d 654, 663 (overruled on other grounds in
alifornia v. Green (1970) 399 U.S. 149.)

Since Green was decided, the purpose of the preliminary hearing has been further
narrowed. The purpose is to establish whether there is probable cause to believe that
the defendant has committed a felony; the preliminary examination “shall not be used
for purposes of discovery.” (Whitman v. Superior Court (1991) 54 Cal.3d 1063, 1081,
(citing Penal Code § 866.)

1. The Court Properly Excluded the Testimony of Mr. Bryson.

Under Penal Code section 866(a), the prosecution may request an offer of proof
before the calling of a defense witness. The magistrate “shall not” permit the calling of
the defense witness unless, at his or her sound discretion, he determines that the witness
testimony would be likely to establish an affirmative defense, negate an element, or
impeach the testimony of a prosecution witness. (Sec People v. Eid (1994) 31
Cal App.4th 114, 126-128.)
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A magistrate’s determination regarding a defendant’s offer of proof under section
866 is reviewed for abuse of discretion. (People v. Erwin (1993) 20 Cal.App.4th 1542,
1549; Eid, supra, 31 Cal.App.4th at 125-127.} An “optimistic expectation” that a
proposed defense witness will defeat a holding order is not sufficient to satisfy the offer
of proof requirement in section 866. (Eid, supra, 31 Cal. App.4th at p. 127.)

Here the defense claims that Mr. Bryson would have testified that Mr. Grant
resisted, that defendant announced that he was going to tase the victim, and that Mr,
Bryson thought that defendant looked shocked after shooting the victim. As the
magistrate noted, this evidence was already in the record. The magjstrate properly
precluded defendant from calling the witness because the proposed testimony was
cumulative.

2. The Court Did Not Unduly Restrict the Testimony.

Defendant complains that Officer Pirone was unable to testify as to whether it
was appropriate to tase the victim given his “level of resistance.” It is true that the
court sustained the prosecutor’s objection to the evidence on foundational grounds.
(RT 971.) The People contend that the ruling was proper. It is unnecessary to decide
that issue, however, for counsel was able to elicit the information by simplyr reasking it
a few minutes later. Counsel asked, “If you think a suspect may be going for a gun, do
you have to meet that force with lethal force?” and the witness answered no. Counsel
asked, "It would be appropriate to meet that force with a Taser?” and the witness said,
“Every situation is going to be different, sir, yes.” (RT 975.)

Defendant also complains that the court precluded testimony from Officer Pirone
and from the “video expert” explaining the significance of photographs and videos.
Defendant sought to have Officer Pirone testify that defendant was using the “Taser
release technique” on his gun and thus intended to tase Mr. Grant. This line of
questioning called for speculation, opinion and conclusion, and the magistrate properly
excluded it. In any event, the magistrate did permit Officer Pirone to testify as to the

“Taser release technique” and many images were admitted into evidence showing the
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manner in which defendant held the gun. Defendant also sought testimony from the
video expert explaining the images that appeared on the screen. The magistrate
permitted the expert to play the images, and he tolerated a great deal of interpretative
testimony. Nevertheless he would not allow the expert to correlate the visual images
with defendant’s state of mind.

Thus there was a factual basis for defendant to make the arguments; the
magistrate merely precluded the witnesses from making the argument instead.
Defendant suffered no prejudice.

3. The Court Properly Excluded the Testimony of the Taser Expert.

Defense counsel asked to call a defense expert to testify that “given the
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circumstance of this case, given what we see in the video of this case, which he’s
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examined, given all of the factor he’s examined in this case, Mr. Mehserle's drawing of
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his weapon was an accident. He, in fact, intended to draw his taser; the video shows us
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that; he’ll explain that, and therefore there was no malice, because Mr. Mesherle had
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the right to use the Taser to take Mr. Grant into custody [because Mr. Grant] actively
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resisted arrest.” The court denied the request, noting that the proposed testimony was
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speculative. (RT 922.)
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The magistrate’s ruling was proper. An expert’s opinion may not invade the

o
o

province of the finder of fact to decide a case. (People v. Killebrew (2002) 103
Cal.App.4th 644, 651.)

B
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Undoubtedly there is a kind of statement by the witness which amounts 1o
no more than an expression of his general belief as to how the case should
be decided.... There is no necessity for this kind of evidence; to receive it
would tend to suggest that the judge and jury may shift responsibility for
decision to the witnesses; and in any event it is wholly without value to
the trier of fact in reaching a decision.

(Ibid. quoting Summers v. A.L. Gilbert Co. (1999) 69 Cal. App.4th 1155,
25 1182-83.)

26 Here, the expert was to testify as to what defendant’s intent was at the time that
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presented substantial testimony about Taser use and BART training and procedure
relating to Tasers. Defendant was free to argue the inferences that could be drawn from
those facts.
I11. THE MAGISTRATE WAS PROFESSIONAL, FAIR AND EVEN-HANDED.
Defendant complains that the magistrate made “many factual mistakes and legal
errors.” Defendant “suggests” that the magistrate was influenced by pressure from
outside sources. This is an outrageous suggestion.
The magistrate showed extraordinary patience in permitting defendant to call a

large number of witnesses, most of whose testimony was merely cumulative to the
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testimony of prosecution witnesses. The magistrate placed reasonable limits on both
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sides. In short the magistrate behaved in exemplary fashion.
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The primary thrust of defendant’s complaint is that the magistrate did not
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abdicate his role by letting the defendant’s expert decide the critical issue of the
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defendant’s state of mind. As the People have indicated above, the magistrate’s rulings
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were proper. The magistrate allowed defendant to present all of the facts he sought to
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introduce in his defense, and limited only the admissibility of conclusions that the
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defendant sought to draw from his witnesses. In so doing the magistrate made sure that
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the question of probable cause was left in the hands of a neutral and detached

O

magistrate,
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For the foregoing reasons, the People respectfully request that defendant’s motion

[
—

be denied.

[
wr ba

DATED: August 9, 2009
Respectfully Submitted,

THOMAS ]J. ORLOFF
25 District Attgrney
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No. 161210
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MOTION TO CONTINUE DEFENDANTS’
PENAL CODE SECTION 995 AND NONSTATUTORY MOTION

PURSUANT TO PENAL CODE SECTION 1050

Please take notice that on July 24, at 9:00 a.m. in Dept. 10, the People will move
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for to continue the 995 in the above-captioned matter for the following reason:
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Owing to problems in locating the defendant’s motion and due to the length of
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that motion and the underlying transcript, the People require additional time to file an

[
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opposition that is adequate, timely and responsive.

Dated: July 21, 2009

[
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THOMAS ]. ORLOFF
District Attorney
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DECLARATION IN SUPPORT OF MOTION TO CONTINUE
The undersigned hereby declares:

I am a Senior Deputy District Attorney at the Alameda County District
Attorney's Office.

Through some mishap, I did not receive defendant’s motion and supporting
documentation until July 21, after the People’s opposition was due to be filed. The
transcript of the instant preliminary hearing exceeds a thousand pages. The defendant’s
motion exceeds fifty pages, not including attachments. I will need more time in order
to prepare a response that is timely, legally adequate, and responsive to the motion.

I have spoken to the office of counsel for the defendant, Mr. Rains. It is my
understanding that Mr. Rains does not object to the continuance, but requests that the
matter be set in early to mid August.

I will be out of the office for two weeks beginning August 10, and [ will be out of
state on a pre-paid family vacation for much of that time, including August 14. T will
be back in the office on August 24. If absolutely necessary, I could return to the office
on August 21.

It is my understanding that the defendant has waived time in this matter and that
there have been no previous continuances of this motion.

I declare under the penalty of perjury that the foregoing is true and correct to
the best of my information and belief.

Dated: July 21, 2009
THOMAS ]J. ORLOFF

District Attorney
By: ’m
Micheal O'Connor

Sr. Deputy District Attorney
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AFFIDAVIT OF SERVICE BY MAIL

The undersigned deposes and says:

That I am a citizen of the United States and a resident of the County of
Alameda; that I am over the age of eighteen years and not a party to the within
aforementioned action; that my business address is the Office of the District
Attorney, Alameda County Courthouse, 1225 Fallon Street, Oakland, California
94612-4292,;

That I served a true copy of the attached:

MOTION TO CONTINUE DEFENDANT'S

PENAL CODE SECTION 995 MOTION

PURSUANT TO PENAL CODE SECTION 1050, in the matter of

PEOPLE V. JOHANNES MEHSERLE, Alameda County No. 161210
by delivering copies through the U.S. Mail to :

Michael L. Rains, Esq.
Rains, Lucia & Stern, PC

2300 Contra Costa Blvd., Suite 230
Pleasant Hill, CA 94523

and via email sent to: mrains@rlslawyers.com

on July 21, 2009 at Oakland, California.
I declare under penalty of perjury that the foregoing is true and correct.
DATED: July 21, 2009 at Oakland, California.




