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STATEMENT OF COUNSEL PURSUANT TO FRAP 35(b)(1) AND LAR 35.1'
I express a belief, based on a reasoned and studied professional judgment, that
the panel’s majority ruling is contrary to decisions of the United States Court of Ap-
peals for the Third Circuit and the Supreme Court of the United States, and that con-
sideration by the full Court is necessary to secure and maintain uniformity of
decisions in this Court. Further, I express a belief, based upon a reasoned and studied
professional judgment, that this case involves questions of exceptional importance
which should be addressed by the full Court. Specifically:
L The panel majority created a new federal law forfeiture rule for habeas cases,
holding that when a state prisoner has presented a Batson v. Kentucky, 476 U.S. 79
(1986), claim to the state courts, and the state courts have ruled on the merits of that
claim, a federal habeas court should nevertheless deem the claim forfeited as a matter
of federal law if the federal court believes there was not an appropriate objection at
the time of jury selection.

A.  The panel majority’s creation of a new federal law and forfeiture rule for
Batson claims brought in federal habeas proceedings by state prisoners is in conflict
with Supreme Court and Third Circuit decisions:

(1) It is at variance with Supreme Court and Third Circuit decisions

in Batson cases which hold that contemporaneous objection rules for Batson claims

1. All emphasis herein is supplied unless otherwise indicated. Parallel citations
are omitted.




are a matter of state law procedure, not federal law. E.g., Id.; Ford v. Georgia, 498
U.S. 411 (1991); Wilson v. Beard, 426 F.3d 653 (3d Cir. 2005); Hardcastle v. Horn,
368 F.3d 246 (3d Cir. 2004); Riley v. Taylor, 277 F.3d 261 (3d Cir. 2001) (en banc).

(2) It conflicts with Supreme Court and Third Circuit decisions on
jury selection claims brought under Witherspoon v. Illinois, 391 U.S. 510 (1968), and
Wainwright v. Witt, 469 U.S. 412 (1985), which also hold that the question of whether
a contemporaneous objection is required is a matter of state law procedure, not federal
law. E.g., Uttecht v. Brown, 127 S.Ct. 2218 (2007); Szuchon v. Lehman, 273 F.3d 299
(3d Cir. 2001).

(3) It conflicts with a huge body of Supreme Court and Third Circuit
decisions regarding forfeiture rules in federal habeas proceedings, which hold that
federal habeas courts do nof create their own federal law forfeiture rules for perceived
procedural shortcomings in the sfate courts; instead, federal habeas courts look to
state law procedural rules and apply the independent and adequate state ground doc-
trine to those state law rules. E.g., Lee v. Kemna, 534 U.S. 362 (2002); Gray v. Neth-
erland, 518 U.S. 152 (1996);, Coleman v. Thompson, 501 U.S. 722 (1991); Harris v.
Reed, 489 U.S. 255 (1989); Campbell v. Burris, 515 F.3d 172 (3d Cir. 2008); Leyva v.
Williams, 504 F.3d 357 (3d Cir. 2007); Nara v. Frank, 488 F.3d 187 (3d Cir. 2007);
Wilson v. Beard, 426 F.3d 653 (3d Cir. 2005); Holloway v. Horn, 355 F.3d 707 (3d

Cir. 2004); Smith v. Freeman, 892 F.2d 331 (3d Cir. 1989).

ii.



B.  The panel majority’s creation of a new federal law forfeiture rule for
Batson claims brought in federal habeas proceedings by state prisoners presents ques-
tions of exceptional importance because, inter alia: (1) it disrupts established prece-
dent regarding how federal habeas courts should treat perceived procedural failures by
state prisoners in state court; (2) it invites future panels to create further ad hoc excep-
tions to settled procedural default law whenever two Judges believe there are “pruden-
tial reasons” to do so; (3) it leaves “timely objection” undefined, creating monumental
practical problems for district judges and future panels; and (4) it requires the creation
of an unprecedented body of federal law procedural rules governing presentation of
claims in state court.

II.  The panel majority held that Mumia Abu-Jamal had not shown a prima facie
case under Batson. In so holding, the panel majority addressed just one piece of the
evidence—the prosecutor’s use of 10 of his 15 strikes against black people.

A.  The panel majority’s prima facie case analysis conflicts with Supreme
Court and Third Circuit decisions because: (1) it contravenes the command of Batson
and its progeny that “all relevant circumstances” be considered; (2) it fails to take into
account important evidence, including, inter alia, that this was a racially charged case
with a black defendant, a white police officer decedent and allegations of police mis-
conduct and racism; the prosecutor made statements in court that suggested racial
bias; and the prosecutor’s office was marked by a culture of discrimination; (3) it

places on defendants a record-making burden that this Circuit previously has rejected

iil.



as too onerous; and (4) it raises the bar for a prima facie case above the level com-
manded by Batsor and its progeny. E.g., Batson v. Kentucky, 476 U.S. 79; Johnson v.
California, 545 U.S. 162 (2005); Miller-El v. Cockrell, 537 U.S. 322 (2003); Hollo-
way v. Horn, 355 F.3d 707 (3d Cir. 2004); Simmons v. Beyer, 44 F.3d 1160 (3d Cir.
1995); Johnson v. Love, 40 F.3d 658 (3d Cir. 1994).

B.  The panel majority’s prima facie case analysis presents questions of ex-
ceptional importance because it vitiates Batson’s prima facie case standard, and cre-
ates a new, onerous record-keeping requirement for Batson claims.
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